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AUTOMOBILE SALES - #1220970

QUESTION

Do the requirements of Assembly Bill No. 1534 of the 2011-12 Regular Session
(Ch. 741, Sracs. 2012}, as applied only 1o buy-here-pay-here automobile dealers and nor to
traditional new or used car dealers, violate the equal procection clauses of the United Staces
and California Constitutions?

OPINION

The requirements of Assembly Bill Ne. 1534 of the 2011-12 Regular Session, as
appited only to buy-here-pay-here automobile dealers and not 1o traditional new or used car
dealers, do not violare the equal procecrion clauses of the Uniced Srates and California

ANALYSIS

By way of background, Assembly Bili No. 1534 of the 2011.12 Regular Session
(Ch. 741, Stats. 2012; hereafrer A.B. 1534) defines s buy-here-pay-here avtomobile dealer as
a seller who enters into conditional sale contracts or lease contraces and assigns less chan 90
percent of all unrescinded contracts to unaffiliated third-par:y fnance or leasing sources

I within 45 days of the consummation of those contracts, excepr as specified (Secs. 241 and
LR B y 2 . .
Mgt M wdan 2411, Vebh.C.). A.B.1534 requires a ouy-here-pay-here automobile dealer to affix and
Seehosn Eyge sl o ' .

o display, as specified. 2 labei on any used vehicle offered for retail sale thar states the reasonable

it b Ve
foars b WAL Iy
Bl

Lk 2w

e market value of the vehicle (Sec. 11950, Veh. C.). That label musr contain information abour
il how and when the vehicle's reasonable market value was determined (Ihid.)
A.B. 1534 requires cthe dealer to provide the prospecuve buyer with a copy of any informarion

. Further,
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from a nationally recognized pricing guide, such as the Kelley Blue Book or Edmunds, used to
determine the vehicle’s value (Ibid.).

The equal protection clauses of the United States and California Constitutions
require that persons “similatly siruared with respect 1o the legitimate purpose of the law
receive like treatment” (Gawzner Corp. v. Minier {1975) 46 CalApp.3d 777, 784 (hereafter
Gawzner), cicing Purdy and Fitzpatrick v. State of Califorma (1969) 71 Cal.2d 566, 578, Plyler v.
Doce (1982) 457 U.S. 202, 216; Sec. 1, 14th Amde., US. Consr.; See. 7, Art. 1, Cal Const.)). If
persons are not similarly situated for purposes of the law, “an equal protection claim fails at
tne threshold” (People v. Buffington (1999) 74 Cal.App.ath 1149, 1155: hereafter Buffington).

If cwo groups are similarly situated and the distinetion does not involve a suspect
classification such as race, the classification need oaly bear some rational relationship ta a
concetvable legitimate state purpose {McDonald v. Board of Election Cam'rs of Chicago (1969)
394 U.5. 802, 807-809). The rational basis standard applies to “claims of discruminacion
caused by economic and soctal welfare legislation” (Safeway Inc. v. City and County of San
Francisco (N.D. Cal. 2011) 797 F.Supp.2d 964, 972; hereafter Safeway). Under this standard,
governmental classifications are valid "if any state of facts reasonably may be conceived” in
their justification (McGowan v, State of Md. (1961) 366 U.S. 420, 425-426; Facundo-Guerrero
v. Warkers” Comp. Appeals Bd. (2008) 163 Cal.App.ath 640, 655). Legislation imposing a
classification generally will not be set aside unless thar classification is palpably arbirrary and
beyond rational doubt erroneous {Dribin v. Superior Court In and For Los Angeles County (1951)
37 Cal2d 345, 351). Further, the pacty challenging the classification has the burden of
showing that the Legislature acted arbitrarily in concluding thar the facts justifted che
particular classification (Mathews v. Workmen's Comp. Appeals Bd. (1972) 6 Cal.3d 719,
738-739).

With these principles in mind, we turn to the threshold question of whether
buy-here-pay-bere automobile dealers and traditional new or used car dealers are similarly
situated with respect to the purpose of the law. Ap equal protection problem arises only
where two similarly situated classes of individuals or groups are treated differently wich
respect to the legitimate puzpose of che law \Buffington, supra, at p. 1155). Here, we think the
legitimate purpose of A.B. 1534 15 to protect consumers from unfaic pricing practices {Assem,
Com. onJudiciary Rep. on Assem. Bill No. 1534 (201112 Reg. Sess.), as amended March 14,
2012, p-1) In this regard, we belicve that the commirtee analyses demonstrate that

buy-here-pay-here automobile dealers and tradicional new or used car dealers are not similarly
situated in three wa}/s.z

"“The egual protection guarantees of (both Constitutions’ are subszantially squivalent
and analyzed in a similac fashion” (Prople v. Leng (1999) 71 Cal.App.ack 1, 11).
e presumed that the Legislarure adopts proposed legislation with the intenr and

meaning expressed in legislative committee repores {O'Brien v Dudenbocffer (1993) 16
Cal.App.4L11 327,334),
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First, unlike traditional new or used car dealers, buy-here-pay-here automobile
dealers do nor generally assign che sale and lease contracrs they generate to third-party finance
ot lease sources (Sen. Com. on Judiciary, Rep. on Assem. Bill No. 1534 (2011-12 Rey. Sess.),
as amended June 25, 2012, at p. 5 (discussing che proposed definition of buy-here-pay-here
dealer}; see also Sec, 22054, Fin. C. (exempting bona fide conditiona) contracts of sale from
the California Finance Lenders Law (Div. 9 {commencing with Sec. 22000), Fin. e
Because they finance theit own sales, they are free to set financial reems that include highee
inrerest rates, (ncluding rates that can be “nearly triple the national average for a used-car
loan” (Id., at p. 1, citing Bensinger, A vicious cycle in the used-car busines, Los Angeles Times
(Oct. 30, 2011), hereafeer Bensinger). As nored in the Bensinger arvicle cired by the Senare
Judiciary Committec, “In a conventional loan, the dealer is 2 middleman, The purchase
money is provided by a bank or finarce company. In a Buy Here Pay Here loan, there is no
outside money. The cars are sold on installmens plans.... The arrangement allows Buy Here
Pay Here dealers to make thetr own tules and set their own interest rates, with far less
regulatory scrutiny than mainstream lendecs receive” (Bensinger, supra). Persons in the
“same general rype of business may be differently classed where their methods of operation
are not identical” (Marsh & McLenran of Cal, Ine. v. City of Los Angeles (1976) 62 Cal. App.3d
108, 121 (no egual protection violation to treat (nsurance brokers and jnsucance agents
differently}). In our view, because buy-here-pay-here dealers are nor subject to the same
financial regulations that apply to lenders commonly used by traditional new or used car
deaiers, buy-here-pay-here dealers and traditional new or used car dealers are not similarly
situared with respect to protecting consumers from unfair pricing pracrices.

Second, buy-here-pay-here automobile dealers serve a different clientele than
traditionai new and used car dealers. The Senace Commuittee on Judiciary analysis for
A.B. 1534 states that the buy-here-pay-here model specializes “in high interese vehicle loans
for people with poor credit” (Sen. Com. on judiciary Rep. on Assem. Bill No. 1534 (2011-12
Reg. Sess.), as amended June 25, 2012, p. 4). Likewise, che Assembly Committee on Judiciary
analysis for A.B. 1534 notes that because the law does not require used cars 1o display a
window label or sticker contaning the manufacrurer’s retail price, some “unscrupulous used
car dealers” set the price of the car after rununing the customer’s credit report or otherwise
“drastically overprice a used vehicle for low-income consumers who cannot afford anew car
but are particularly compelled to obrtain a cac for everyday needs” {Assem. Com. on Judiciacy
Rep. on Assemn. Bill No. 1534 (2011-12 Reg. Sess.), as amended March 14, 2012, p. ).
Buy-here-pay-here dealers “prey on vulnerable customers by charging exorbitant interest rares
on overpriced, high mileage cars” (Sen. Com. on Judiciary Rep. on Assem. Bill No. 1534
(2011-12 Reg, Sess.), as amended Jure 25, 2012, p. 4). Further, many of these customers
“lack [{]nterner access, speak limited English, are brand new to che car-buying markeeplace,
or are just uncercain of where to find the information” (Id., at PP- 4-5). In Gawzner, the court
struck down a provision prohibiting metels, but not hotels, from displaying outdoor race
advertising unless the signage contained certain information, The court found thar motels
and horels were similarly situated because marels and hotels cach rely upon the motocing
public for business (Gawzner, supra, at 5.791). In contrast to Gawzner, the legislative findings
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here demonstrace that buy-here-pay-here automobile dealers do not tely on the same clienzele
as traditional new or used car dealers. Accordingly, this finding by the committee analyses is
furcher evidence thar these different types of dealers are nor similarly siruated in regard to the
need for protection against uafair pricing practices,

Third, the types of vehicles sold by buy-here-pay-here automobile dealers are
different from those sold by traditional new and used car dealers. The committee analyses
refer to the vehicles sold by buy-here-pay-here automobile dealers as “hugh mileage,”
‘road-worn,” and “clunkers.” and suggest that these vehicles are unlikely to survive the jife of
the loan (Sen. Com. on Judiciary Rep. on Assem. 3ill No. 1534 (2011-12 Reg. Sess.), as
amended June 25, 2012, p. 1, citing Bensinger, p. 4). lb our view, the commurtee analyses
demonstrate that the vehicles sold by buy-here-pay-here automobile dealers may be less
teliable and more prone to costy repairs and maintenance than the vehicles sold by a
traditional new or used car dealer. The lesser qualicy of these vehicles sold by che
buy-here-pay.here automobile dealers in light of the relatively high borrewing and repair
costs demonstrates thar these dealers are not similarly situared with respect to protecting
consumers from unfair pricing practices.

Thus, it is our opinion that buy-here-pay-here automobile dealers and craditional
new or used car dealers are not similarly situated in regard to the legitimate purpose of the
law for the reasons discussed above. Accordingly, it is our opinien that the requirements that
arc ymposed by A.B. 1534 on buy-here-pay-here automobile dealers do rot violate the equal
prorection clauses of the United States and California Consritutions (Buffington, supra, ar
p. 1155).

However, if 2 court were to conclude that cthe rwo classes of dealers in question are
similarly situated (n regard to the legitimate purpose of the law, the court would next consider
whether the classifications made by A.B. 1534 are rationally related to a legitimate state
interest, as A.B. 1534 consticutes economic and social welfare legistation (Safcway, supra, at
p-972}. Here, the legitimate scate interest is in protecting consumers from unfair pricing
practices (Assem. Com. on Judiciary Rep. on Assem. Bill No. 1534 (2011.12 Reg. Sess.), as
amended March 14, 2012, p. 1}. The committee analyses detail these unfair pricing practices,
which include secting the price for a vehicle after running a credit check on the consumer and
overpricing vehicles for low-income consumers {Assem. Com. on Judiciary Rep. on Assem.
Bill No. 1534 (2011-12 Reg. Sess.), as amended March 14, 2012, p- 1j Sen. Com. on judicrary
Rep. on Assem. Bill No, 1534 (2011-12 Reg, Sess.), as amended June 25, 2012, pp- 4-5. citing
Bensinger. supra; Assem. Floor Anaiysis, Assem. Bill No. 1534 (2011.12 Reg. Sess.), as
amended May 21, 2012, p. 2). A.B. 1534 thus aims to address 2 legitimate state interest.

Having determined that A.B. 1534 seeks to address a legitimare state interest, the
next question is whether the bill's provisions providing for classification are rattonally related
to that interest. In Gawzner, the court beld that che law regulating signage at motels, but not
at hotels, was not rationally related to the legitimate state interest of proteciing the motoring
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public because, although both types of establishments relied on the motoring public for
business, only morels were subjected 1o the signage restrictions: “it is discriminatory to
restrict the outdoor rare advertising of one in an attemnpt to prortect the motoring public and
not to restrict the other's advertising of the same nature” (Gawzner, supra, ac p. 791). In
contrast to Gawzner, we believe that applying che provisions of A.B. 1534 only to
buy-here-pay-here automobile dealers is rationally related to the legiimare state interese of
protecting consumers from unfait pricing practices.

A.B. 153¢'s price labeling requirement and the requirement  that che
buy-here-pay-here automobile dealer disclose the informacion used to determine chat price
are rationaily related (o protecting consumers from unfair pricing practices that are mors
likely o occur among those dealers. As noted in the Assembly Floor analysis for this bill,
some dealers set the price for a car aftec running the customer’s credir report or simply
overprice the car for low-income customers, a practice employed by “unscrupulous used car
dealers, particularly those of the so-called buy here, pay hece’ variety” (Assem. Floor
Analysis, Assemn. Bill No. 1534 (2011-12 Reg. Sess.), as amended May 21, 2012, p. 2).
A.B. 1534 addresses these problems by advising the consumer of the reasonable marker value
of the cac and the information used to determine chat value (Sec. 11950, Veh. C.). Morcover,
the bill's requirement that the dealer provide a copy of that information to the prospective
buyer further serves to protect the consumer from overpricing or from having the vehicle’s
price cetermined based on the consumer's credit score.  In our view, requiring
buy-hete-pay-here automobile dealers, and not traditional new or used car dealers,” to place 2
sticker listing the reasonable market value on the cars they are seiling and the source relied
upon for that value, and requiring only those dealers o provide a copy of the infarmation
used to determine the vehicle's value, is rationally related to protecting consumers from unfair
pricing practices.

> Tradicional dealers, as noted above, are already required to put a window label or
sticker containing the manufacturer’s recail price (subd. {f), 15 U.S.C. Sec. 1232).
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CONCLUSION

For the reasons stated above, it is our opinion that the requirements of Assembly
Bill No. 1534 of the 2011-12 Regular Session, as applied only 10 buy-here-pay-here
automobile dealers and not to traditional new or used car dealers, do not violare the equal
protection clauses of the United States and California Consritutions.

Very truly yours,

Diane F. Boyer-Vine
Legislative Counse!

By | {%%&
Aliza K. Kaliski
Deputy Legislative Counsel
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